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ARTICLES 


CONTROL OF BREAK-AWAY STATE ANTITRUST LITIGATION: AN 
ISSUE OF FEDERALISM 


By C. Douglas Floyd 


Antitrust plaintiffs, attempting to avert or circumvent unfavorable results in 
federal court, have with increasing frequency begun “break-away” state 
court actions under less restrictive state laws. Defendants have sought to 
avoid the consequences of such break-away actions through removal to fed- 
eral.court. This removal tactic was summarily approved by the Supreme 
Court in Federated Department Stores, Inc. v. Moitie. This Article criticizes 
the Court’s disposition of the removal issue in Moitie as a departure from 
accepted notions of concurrent federal and state authority. This new direc- 
tion, as exemplified in the microcosm of antitrust law, should be rejected by 
the federal courts in favor of other procedural alternatives. The Article first 
describes the origin and nature of the break-away problem, and then ana- 
lyzes the Moitie decision and criticizes the Supreme Court’s use of the “artful 
pleading” doctrine as a ground for removal of break-away state actions. The 
Article reviews one district court’s attempt to reconcile Afoitie with estab- 
lished law and then considers alternative procedural vehicles for the control 
of such duplicative antitrust proceedings. The Article concludes that the ap- 
plication of res judicata and the use of injunctions, stays, and party joinder 
are better methods than removal for balancing the interests of federalism 
and sound judicial administration in antitrust and other areas of concurrent 
federal-state jurisdiction. 


THE WILLIAMS ACT AFTER RICO: HAS THE BALANCE TIPPED 
IN FAVOR OF INCUMBENT MANAGEMENT? 
By William C. Tyson and Andrew A. August 


In 1968, Congress passed the Williams Act primarily to regulate two favored 
methods of corporate takeovers—substantial stock acquisitions and tender 
offers. By the early 1980s, attorneys representing target corporations had 
discovered a potent supplement to the Williams Act—the Racketeer Influ- 
enced and Corrupt Organizations Act (RICO), which was enacted in 1970. 
Corporate attorneys have interpreted RICO’s provisions to give tender offer 
targets an express right to sue under RICO for certain violations of the Wil- 
liams Act. This Article explores the problems raised by the policy conflict 
that emerges from this use of Williams Act violations when stating a cause of 
action under RICO. The Article first describes the Williams Act and RICO, 
examining the pertinent statutory provisions, their legislative history, and 
the Supreme Court’s interpretation of this legislative history. The central 
purposes of each act are identified. The Article then examines the two re- 
ported cases in which target corporations have used alleged violations of the 
Williams Act to state a claim under RICO, and argues that the judicial ap- 
proval of such RICO suits places the goals of the two statutes in irreconcila- 





ble conflict. The result is that in a corporate takeover battle, RICO tips the 
balance Congress sought to establish in the Williams Act in favor of incum- 
bent management. The Article concludes that because of this irreconcilable 
conflict, the two statutes cannot be harmonized when involved in the same 
litigation, and that the Williams Act, as the more precise and detailed of the 
two statutes, should apply to the exclusion of RICO. 


NOTES 


CONSCIOUS PARALLELISM: THE BUSINESS JUDGMENT DEFENSE 
IN A SUMMARY JUDGMENT CONTEXT 


DP EE OG 5. iain nnn Raebererenmeawnees 


The Sherman Act's prohibition of conspiracy in restraint of trade has posed 
the perennial problem of distinguishing between independent action and an- 
ticompetitive agreement. The difficulty of this task is accentuated when 
plaintiffs’ evidence of “consciously parallel” business behavior is met by 
business justifications for that parallel conduct in defendants’ summary 
judgment motions. This Note begins by discussing the basic principles of 
Sherman Act conspiracy and inferential proof of concerted action in a sum- 
mary judgment context, addressing the various standards governing the doc- 
trine of conscious parallelism and focusing on the development, application, 
and limitation of the business judgment defense. The Note contrasts the 
Third and Fifth Circuits’ approaches to evaluating conscious parallelism and 
accompanying business justifications in summary judgment motions. The 
Note concludes that the Fifth Circuit limitation on the business judgment 
defense undermines the purposes of the Sherman Act and is inconsistent 
with Supreme Court precedent. The Note recommends adoption of the 
Third Circuit approach, as it both recognizes the importance of business jus- 
tfications in determining antitrust liability and preserves the trial judge’s 
latitude in assessing the business context of the suspect conduct. 


JUDICIAL REVIEW OF ANTITRUST CONSENT DECREES: 
RECONCILING JUDICIAL RESPONSIBILITY WITH 
EXECUTIVE DISCRETION 


NE NE i 5385. on acn inseam eee eases 


For nearly eighty years the Department of Justice has disposed of civil anti- 
trust suits through settlement negotiations followed by entry of a consent 
decree. Though not expressly authorized by statute, the Supreme Court has 
affirmed the use of this powerful enforcement tool. In 1974, Congress en- 
acted the Antitrust Procedures and Penalties Act (APPA), which includes a 
provision that district court judges must determine if a proposed consent 
decree is “in the public interest” before entering it. This Note analyzes the 
standards applied by the courts in their review of consent decrees before the 
enactment of the APPA. the congressional intent in passing the legislation, 
and the standards that courts have applied since its enactment—focusing on 
the unclear standard for making the “public interest” determination. The 
Note explores the implications of the new and ill-advised standard applied 
by the district court in United States v. American Telephone & Telegraph Co. 
In concluding that the cases have not yet established a satisfactory analytical 
formula for reviewing consent decrees, the Note proposes a workable stan- 
dard of review that will allow the courts to simultaneously make an in- 
dependent determination that the proposed decree is in the public interest, 
preserve the consent decree as a viable enforcement tool, and accord the 
Department of Justice the discretion it needs to enforce the antitrust laws. 





115 


133 





UNCONSCIONABILITY REDEFINED: CALIFORNIA IMPOSES NEW 
DUTIES ON COMMERCIAL PARTIES USING FoRM CONTRACTS 
By Trudy Nobles Sargent 


Standardized form contracts, while generally beneficial to the business com- 
munity, have led courts to develop various theories under which they can 
refuse to enforce the terms of such contracts when enforcement would lead 
to harsh results. The broadest of these theories is unconscionability. Rely- 
ing on this theory, the California Court of Appeal in 4 & M Produce Co. v. 
FMC Corporation refused to enforce a disclaimer of warranties and an ex- 
clusion of consequential damages contained in an agricultural equipment 
sales contract. This holding is controversial because it invalidated exculpa- 
tory clauses contained in a contract between two commercial entities, clauses 
that are expressly permitted by the Uniform Commercial Code. Moreover, 
the court used broad language that suggests the imposition of new duties on 
commercial parties submitting a form contract to another. This Note first 
sets out the background of the unconscionability doctrine. The Note then 
discusses the facts and the holding of the 4 & M Produce case, critically 
examining the 4 & M Produce court’s analysis. The Note concludes that the 
court misapplied the unconscionability doctrine in order to protect a com- 
mercial party from its unprofitable bargain, and suggests some drafting tech- 
niques to protect a contract from a finding of unconscionability under this 
court’s analysis. 


IRS THIRD-PARTY ADMINISTRATIVE SUMMONSES VS. THE 
RIGHT TO PRIVACY: THE CASE OF BARTER EXCHANGES 
By Lauren Watson 


Pursuant to its tax-collecting duty, the Internal Revenue Service (IRS) has 
the power to issue summonses requiring taxpayers and third parties to ap- 
pear and produce books, papers, records, and documents. Internal Revenue 
Code section 7609 contains protective notice and intervention provisions that 
protect the privacy of named target taxpayers. Summonses that do not iden- 
tify the target taxpayer, however, are subject only to the less vigorous John 
Doe summons requirements. Barter exchanges have become a recent target 
of IRS John Doe summonses, creating problems for barter exchange mem- 
bers and other unnamed taxpayer targets. This Note examines the summons 
power of the IRS under the Internal Revenue Code as amended in 1982, as 
well as the judicial limitations imposed in United States v. Powell and subse- 
quent cases. The Note focuses on how the IRS uses its summons power to 
investigate the tax liability of barter exchanges and their members, and how 
the fourth and fifth amendment rights of barter exchanges and their mem- 
bers are affected. The Note proposes reforms that would reconcile the con- 
flicting goals of protecting taxpayers’ privacy interests and permitting the 
IRS to perform its duty of collecting taxes. 
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By Louis B. Schwartz 
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CONGRESSIONAL PREEMPTION OF MORTGAGE DUE-ON-SALE 
Law: AN ANALYSIS OF THE GARN-ST. GERMAIN ACT 
By Grant S. Nelson and Dale A. Whitman 


The due-on-sale clause is a mortgage provision that affords the mortgagee 
the right to accelerate the mortgage debt and to foreclose if the mortgaged 
real estate is transferred without the mortgagee’s consent. Because the 
clause’s use often pits lenders against borrowers and real estate buyers, it has 
become a major economic, political, and legal issue. Congress, responding 
to the financial distress of many institutional lenders after a decade of judi- 
cial, legislative, and regulatory turmoil at both the state and federal levels, 
has attempted to resolve the due-on-sale controversy by enacting section 341 
of the Garn-St. Germain Depository Institutions Act of 1982 (Act). The Act 
generally favors enforcement of due-on-sale clauses. This Article explores 
the provisions, scope, and impact of the Act in substantial detail. The Ar- 
ticle first describes the several major types of mortgage transfer restrictions, 
and the judicial and legislative responses to these restrictions before the Act. 
The Article then analyzes the effect and coverage of the important provisions 
of the Act and its attendant regulation, including the complex exceptions to 
the application of the Act known as “window periods.” The Article exam- 
ines the difficult standards for identifying these window periods and suggests 
alternative approaches, using California and Arizona as models. The Article 
then describes the Act’s impact on certain federally-chartered lenders, pre- 
payment penalties, the mortgagor's duty to respond, and release of the origi- 
nal mortgagor. Finally, the Article evaluates the extent to which the Act and 
regulations achieve sound public policy goals, concluding that while the in- 
tent of the Act and the resulting national uniformity should be applauded, 
poor drafting has resulted in needless complexity and uncertainty. 


CONSTITUTIONAL CHALLENGES TO PRISON OVERCROWDING: 
THE SCIENTIFIC EVIDENCE OF HARMFUL EFFECTS 
By Terence P. Thornberry and Jack E. Call 


In the past two decades American courts have decided numerous cases in- 
volving the constitutionality of prison and jail conditions. A number of 
prison cases have turned on the court’s assessment of the constitutionality of 
nafrow conditions, such as sanitation, fire safety, medical and mental health 
care, diet, exercise, or protection of inmates from assaults. This Article ex- 
amines the harmful consequences of the more fundamental problem of 
prison overcrowding, working from the premise that consideration of the 
harmful effects of prison overcrowding and the constitutional implications of 
these effects is critical not just to inmates and courts, but also to prison ad- 
ministrators and legislatures. The Article first discusses the significance of 
the Supreme Court’s two recent overcrowding cases and the potential legal 
role of evidence of harmful effects. It next examines subsequent lower court 





decisions and the extent to which they consider harmful effects on inmates a 
decisive factor. The Article then reviews the scientific studies of the effects 
of prison overcrowding on prison rule infractions and violence, illness, 
mental health, stress and hypertension, and mortality. The Article concludes 
that there is substantial empirical evidence that prison overcrowding is 
harmful to inmates, that plaintiffs should present tangible evidence of harm- 
ful effects to support their constitutional claims, and that courts should care- 
fully consider such evidence. 


NOTES 


STATUS QUO ANTE REMEDIES UNDER THE FEDERAL SERVICE 
LABOR-MANAGEMENT RELATIONS STATUTE 
By Joseph William Bell 


An important achievement of the Carter Administration was the enactment 
of the Civil Service Reform Act of 1978. Title VII of that act, headed “Fed- 
eral Service Labor-Management Relations” (Statute), governs collective bar- 
gaining in the federal sector, which includes more than two million 
employees. Section 7118(a)(7) of the Statute requires the Federal Labor Re- 
lations Authority (Authority) to impose certain effective remedies that will 
achieve the purpose of the Act. This Note focuses on the Authority’s use of 
Status quo ante remedies for violations of section 7116(a)(5), which makes it 
an unfair labor practice for a government agency “to refuse to consult or 
negotiate in good faith with a labor organization” as required by the Statute. 
A Status quo ante remedy takes the form of an order requiring a return to the 
situation that existed before the commission of the unfair labor practice. 
Following a brief discussion of cases involving status guo ante remedies prior 
to the Statute, the Note discusses the impact of the Statute on the duty to 
bargain and the availability of status guo ante remedies. The decisions of the 
Authority regarding the appropriateness of these remedies are then ex- 
amined. The Note concludes that the Authority has failed to exercise its 
Status quo ante power to the extent envisioned by Congress when agency 
managers fail to bargain in good faith, thereby encouraging the very unilat- 
eral agency decisionmaking that the Statute was designed to prevent. 


VOLUNTARY AFFIRMATIVE ACTION IN THE PRIVATE SECTOR— 
ARE SENIORITY OVERRIDES FOR LAYOFFS PERMISSIBLE? 
By Karen G. Kramer 


Affirmative action hiring and promotion progyams are intended to provide 
minority workers the opportunity to enter or advance into positions tradi- 
tionally closed to them by discrimination. However, minority employees 
hired under these programs generally have less seniority than white employ- 
ees. Consequently, layoffs based solely on seniority are likely to dispropor- 
tionately affect minorities and undermine the affirmative action hiring and 
promotion programs. An extention of private voluntary affirmative action to 
layoffs, through the implementation of “seniority overrides,” would work to 
alleviate this inequity. This Note discusses whether private employers may 
voluntarily implement such seniority overrides to preserve the gains realized 
by affirmative action hiring and promotion programs when layoffs threaten 
to undermine those gains. The Note first examines whether seniority over- 
rides are prohibited by the special protection afforded seniority systems 
under section 703(h) of title VII of the Civil Rights Act of 1964. The Note 
then considers whether seniority overrides withstand scrutiny under the 
Supreme Court’s analysis in United Steelworkers of America v. Weber of per- 





missible voluntary affirmative action programs in the private sector. The 
Note concludes that private sector seniority overrides are both legal and es- 
sential to the success of affirmative action programs. 


BOOK REVIEW 


WILLIAM J. WINSLADE & JUDITH WILSON Ross, THE INSANITY 
PLEA and NORVAL MORRIS, MADNESS AND THE CRIMINAL LAW 
By Randolph N. Jonakait 
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THE EMERGING GOOD FAITH EXCEPTION TO THE MW/RANDA 
RULE—A CRITIQUE 
By Martin R. Gardner 


Several Justices of the United States Supreme Court have espoused a “good 
faith” exception to the fourth amendment exclusionary rule. The exception 
would permit the use at trial of evidence obtained by government agents 
who reasonably, but mistakenly, believed they were conducting a legal 
search and seizure. The Court has broached the subject of an analogous 
good faith exception for evidence obtained in violation of the fifth amend- 
ment privilege against self-incrimination. Several Justices have suggested 
that a violation of “Miranda rights” during police interrogation of a criminal 
suspect should not necessarily prevent the resulting evidence from being 
used at the suspect’s trial. This Article critiques this emerging good faith 
exception to the Miranda rule. The Article first examines the fourth amend- 
ment exclusionary rule and the proposed good faith exception to that rule. It 
then traces the history of the fifth amendment exclusionary rule and exam- 
ines the landmark decision in Miranda v. Arizona. Throughout, the Article 
focuses on the doctrinal divergence of the fourth and fifth amendment exclu- 
sionary rules. The Article considers and criticizes proposals for a good faith 
exception to the fifth amendment exclusionary rule, and discusses the practi- 
cal implications of the proposed exception. The Article concludes that the 
suggested analogy between the fourth and fifth amendment exclusionary 
rules rests on fundamental confusion about the scope and purpose of each of 
the rules, and about the policy of deterrence. Since the proposed exception 
would subvert fundamental constitutional principles and seriously threaten 
the vitality of Miranda, the Court should eschew any good faith exception to 
the fifth amendment exclusionary rule. 


DILLon Vv. LEGG REVISITED: TOWARD A UNIFIED THEORY OF 
COMPENSATING BYSTANDERS AND RELATIVES FOR INTANGIBLE 
INJURIES 

By John L. Diamond 


In its 1968 decision of Dillon v. Legg, the California Supreme Court rejected 
the majority rule and permitted a bystander who had not been in the zone of 
physical danger to be compensated for negligent infliction of mental distress. 
The court held that the defendant owed a duty to a// forseeable plaintiffs, 
and enunciated three guidelines to help courts measure forseeability. Six- 
teen years later, the meaning and wisdom of the Dillon decision are still 
debated. The Article first briefly reviews Dil//on and its progeny, focusing on 
the courts’ mechanical application of the Di//on guidelines and the inequita- 
ble distinctions that have resulted. The Article explores how the Dillon 
guidelines do not guide and how foreseeability itself is an inadequate mech- 
anism for determining damages. After examining recent developments in 
intangible tort law in the California courts, the Article argues that the time 
has come for a new, unified theory of compensation for intangible injuries. 





The Article concludes that the courts, while extending defendants’ liability 
for mental distress to all foreseeable plaintiffs, should restrict the types of 
damages that are recoverable. By restricting compensable damages to eco- 
nomic loss and substantially extending such recovery to include loss of con- 
sortium and parent- and child-society claims, the courts could develop an 
equitable and reasoned basis for compensation. 


COMMENTARY 


BLIND UMPIRES—A RESPONSE TO PROFESSOR RESNIK 
By Steven Flanders 


In a recent law review article, Professor Resnik issued a “proclamation of 
change”—an attack on judicial management of civil cases, both pretrial and 
post-trial, that asserts that the character of the judiciary has been fundamen- 
tally altered for the worse. Through use of two hypothetical models, Profes- 
sor Resnik argued that new managerial responsibilities give judges greater 
power and, at the same time, unde:mine the traditional procedural safe- 
guards against abuse of that power. This Commentary first demonstrates 
that Professor Resnik’s models are seriously flawed and consequently do not 
support the broad-based attack that she makes throughout her article. After 
discussing why judicial case management is essential and noting the benefits 
of various managerial devices, the Commentary concludes that Professor 
Resnik’s “classical” model of judging, a system of “blind umpires,” is 
neither desirable nor feasible. 


NOTE 


COLLECTIVE BARGAINING UNDER THE MEYERS-MILIAS-BROWN 
ACT—SHOULD LOCAL PUBLIC EMPLOYEES HAVE THE RIGHT TO 
STRIKE? 


By Susan T. Sekler 


Public sector employment in California has expanded dramatically in recent 
years, with corresponding increases both in public employee union member- 
ship and in the number of public sector strikes. While the California 
Supreme Court has declined to resolve the issue of whether strikes by public 
employees are legal, the California Court of Appeal has adopted the com- 
mon law rule and generally has prohibited strikes by public employees. The 
supreme court now faces another opportunity to resolve the issue in County 
Sgnitation District v. Los Angeles County Employees Association. This Note 
begins with an analysis of the Meyers-Milias-Brown Act, concluding that a 
right to strike is consistent with the purposes and legislative intent of the Act. 
The Note then traces judicial interpretations of the Act and examines the 
treatment of public employee strikes in the court of appeal and the supreme , 
court. Finally, the Note analyzes the justifications for the common law 
strike pruhibition and why they are not applicable to modern public employ- 
ment conditions in California. The Note concludes that the California 
Supreme Court should reformulate the common law rule to give local public 
employees the right to strike, except when a court finds that the strike would 
threaten public health and safety. 


BOOK NOTE 


LiIvA BAKER, MIRANDA: CRIME, LAW AND POLITICS 
By John A. Mackerron III 
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DOMESTIC RELATIONS IN FEDERAL COURT: TOWARD A 
PRINCIPLED EXERCISE OF JURISDICTION 
By Barbara Ann Atwood 


The federal courts have long viewed domestic relations litigation as beyond 
their competence, even though such cases often meet the statutory prerequi- 
sites for federal subject matter jurisdiction. While the Supreme Court has 
never squarely endorsed a broad jurisdictional exception for domestic rela- 
tions cases, such a doctrine has been created and followed by the lower 
courts and, as such, is poorly defined and unevenly applied. This Article 
traces the development of the domestic relations “exception” from its ambig- 
uous origins in early Supreme Court dicta to the uncontained doctrine pres- 
ently endorsed by the lower courts. The Article first analyzes the pertinent 
Supreme Court authority and traditional rationales for the exception. It 
then examines the contemporary justifications relied on by the lower courts 
for continued adherence to the doctrine. Finally, the Article outlines an al- 
ternative approach to the question of federal court competence in domestic 
relations matters. The Article argues that by refusing to hear cases that fall 
within their statutory grants of jurisdiction, the federal courts are undermin- 
ing a basic tenet of their institutional role. Once a federal court determines 
that a case comes within its constitutional and statutory competence, it 
should eschew the talismanic domestic relations exception. The decision to 
entertain or dismiss should be made according to objective criteria, utilizing 
under carefully defined circumstances the various abstention doctrines. The 
Article concludes that such use of abstention doctrines would result in a 
principled approach to and closer analysis of domestic relations suits, with- 
out significantly increasing the federal caseload. 


ILLINOIS BRICK AND THE DETERRENCE OF ANTITRUST 
VIOLATIONS—AN ECONOMIC ANALYSIS 
By Gregory J. Werden and Marius Schwartz 


In //linois Brick Co. v. Illinois, the Supreme Court held that, except in special 
circumstances, oniy direct purchasers may recover treble damages under sec- 
tion 4 of the Ciayton Act for the effect of a price-fixing conspiracy through- 
out a vertical supply chain. The wisdom of the Court’s decision was 
questioned at the time by the three dissenting Justices, has been hotly de- 
bated in the scholarly literature, and currently is being considered by Con- 
gress. This Article focuses on one of the most important issues raised in the 
debate—whether, as the Court appears to have concluded, assigning the ex- 
clusive right to recover damages to direct purchasers enhances the deterrent 
effect of private antitrust enforcement. Although the ///inois Brick rule ap- 
plies to all damages actions under section 4 of the Clayton Act, only price 
fixing is considered in the Article. The Article first reviews the Court’s ra- 
tionale in ///inois Brick and summarizes the basic issues in the controversy 
caused by the decision. An economic model of private antitrust enforcement 
is then developed and the model’s implications are compared with the rule 





of /ilinois Brick. The Article concludes that the rule limiting recovery to 
direct purchasers is probably appropriate. Finally, some observations de- 
rived from this analysis on possible exceptions to the rule and on the optimal 
legal system are offered. 


REGULATION OF ATTORNEY DEBT COLLECTORS: THE ROLE OF 
THE FTC AND THE BAR 
By Wayne K. Lewis 


In response to the pervasive abuses associated with debt collection practices, 
Congress in 1977 enacted the first comprehensive federal debt collection stat- 
ute, the Fair Debt Collection Practices Act (FDCPA), prohibiting a broad 
range of practices, establishing a private cause of action for the injured con- 
sumer, and providing for administrative enforcement primarily by the Fed- 
eral Trade Commission (FTC). The FDCPA specifically exempts attorneys 
collecting debts on behalf of and in the name of a client from its broad defi- 
nition of “debt collector.” Because an increasing number of attorneys are 
engaging in debt collection as a significant part of their work, it is important 
to determine whether and to what extent attorneys are subject to FTC regu- 
lation of debt collection practices. This Article explores the parameters of 
the FTC’s investigatory and adjudicatory power over attorney debt collec- 
tors. The Article first examines FTC jurisdiction, possible factors to consider 
in determining whether attorney conduct is subject to FTC regulation under 
the FDCPA, and the use of section 5 of the Federal Trade Commission Act 
as an alternative basis of jurisdiction. The Article then discusses whether 
federal involvement in attorney debt collection activities is appropriate or 
necessary. The practical limits on FTC authority are examined, and state 
standards of attorney conduct and state enforcement are reviewed. The Ar- 
ticle concludes that although the FTC has jurisdiction over attorney debt 
collectors, neither the FTC nor existing state standards can adequately pro- 
tect consumers from the abuse of such collectors. The Article proposes that 


state bar associations adopt and vigorously enforce the provisions of the 
FDCPA. 


NOTE 


WHEN A PERMISSIVE INTERVENOR IMPAIRS THE PLAINTIFF'S 
CONTROL 


By David C. Capell 


The Federal Rules of Civil Procedure give the plaintiff considerable power 
over the lawsuit and facilitate joinder and intervention. These policies can 
give rise to a jurisdictional conflict. This Note explores one such hypotheti- 
cal case: when a federal court grants a motion for permissive intervention in 
a diversity action, and the plaintiff later seeks to permissively join a party 
who is adverse to, and shares citizenship with, the already admitted permis- 
sive intervenor. The Note first addresses the original plaintiffs power to 
manage the suit and the procedural and jurisdictional limitations on such 
power with respect to joining additional parties and permissive intervention. 
These principles are then applied to the hypothetical case. The Note con- 
cludes that while the original plaintiff should not be able to join the addi- 
tional non-diverse defendant, the procedural tools of severance and 
consolidation can be used to satisfy the needs of the various parties. 


DIALOGUE 


EXcEss CAPACITY 
By Louis B. Schwartz and Roger D. Colton 
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IN MEMORIAM: 
ROGER J. TRAYNOR 


ROGER TRAYNOR: TEACHER, JURIST, AND FRIEND 
By James R. McCall 


The late Chief Justice Roger Traynor’s illustrious career as a law professor 
and justice of the California Supreme Court spanned more than fifty years. 
During that career, he significantly influenced the law of California and 
many other jurisdictions. This Article introduces a series of three Articles 
examining Justice Traynor’s impact on particular areas of law. The Article 
briefly reviews Justice Traynor’s background, his education, and his career 
as a law professor and state supreme court justice. The Article then suggests 
some of the reasons for the esteem in which Justice Traynor’s work is held 
and concludes with a tribute to his distinguished legal career. 


CHIEF JUSTICE TRAYNOR AND CHOICE OF LAW THEORY 
By Herma Hill Kay 


Chief Justice Traynor broke new ground in many areas of conflict of laws; 
his influence was greatest, however, in the development of choice of iaw the- 
ory. Several writers have noted Justice Traynor’s reliance in this area on 
Professor Brainerd Currie’s governmental interest analysis. This Article dis- 
cusses Justice Traynor’s contribution to choice of law theory. The Article 
first examines the early development of his approach as exhibited in his first 
five choice of law opinions. It then discusses Professor Currie’s governmen- 
tal interest analysis theory and the impact it had on Justice Traynor’s views. 
The Article recounts the collaboration between Traynor and Currie and the 
maturation of their respective approaches. It then discusses Justice Tray- 
nor’s refinement of his own theory after Professor Currie’s death. Finally, 
the Article evaluates Justice Traynor’s approach, concluding that it with- 


stands critical scrutiny and endures as an outstanding contribution to choice 
of law theory. 


CHIEF JUSTICE TRAYNOR AND THE LAW OF TAXATION 
By Adrian A. Kragen 


Some of Chief Justice Traynor’s foremost contributions were in the law of 
taxation. Early in his legal career he had a significant impact on the tax law 
of California as a professor and as an instrumental force in the drafting and 
enactment of several tax statutes. His contributions to the law of taxation 
continued after his appointment to the California Supreme Court. This Ar- 
ticle first describes Justice Traynor’s contributions to tax law prior to his 
appointment to the supreme court. It then analyzes some of the majority 
opinions he wrote that were particularly important in the development of 
California tax law. The Article uses some of Justice Traynor’s dissenting 
opinions to illustrate his mastery of tax law concepts and his ability to ana- 





lyze complex issues cogently. The Article concludes that Justice Traynor’s 
opinions in tax cases, no less than in other areas of law, were grounded in 
deep-seated convictions and marked by a rigorous intellectual approach to 
legal analysis. 


CHIEF JUSTICE TRAYNOR AND CRIMINAL LAW 
By Jerome Hall 


Chief Justice Traynor was preeminent as a judge in part because he was also 
a legal scholar. The qualities that distinguished his method become clear 
upon careful analysis of the opinions he authored. This Article explores his 
opinions in several areas of criminal law to illustrate those qualities. The 
Article first examines Justice Traynor’s thorough approach when deciding 
whether to change the law, illustrating that approach with a famous case on 
false pretenses. It then discusses the development, through a series of opin- 
ions, of Justice Traynor’s views on felony murder. The Article discusses the 
reasons behind his opinion allowing the defense of diminished capacity for 
intoxication and the ramifications for current California law. The Article 
concludes this series of Articles on Justice Traynor’s work with a discussion 
of the honors paid him by others and a personal tribute from an old col- 
league and friend. 


ARTICLE 


APPELLATE REVIEW OF JUDICIAL DISQUALIFICATION DECISIONS 
IN THE FEDERAL COURTS 
By Karen Nelson Moore 


Litigants in federal district courts more often are asking judges to disqualify 


themselves from cases on grounds of bias, prejudice, or personal interest in a 
lawsuit. Whether an appellate court should immediately review an interloc- 
utory decision concerning judicial disqualification depends on the balance 
between two types of policies. The policies of efficiency of appellate review 
and respect for the trial court require the appellate court to delay review 
until the lower court reaches a final judgment. However, the judicial dis- 
qualification decision may affect the judgment so fundamentally that imme- 
diate review is necessary. The correct resolution of this issue is currently a 
matter of dispute among the courts of appeals. This Article addresses 
whether and under what circumstances an appellate court should immedi- 
ately review a judicial disqualification decision. It suggests that the review- 
ability of these decisions is best analyzed in terms of the underlying reasons 
for the judicial disqualification motions. The Article establishes two models 
of judicial disqualification decisions based on the statutory grounds for dis- 
qualification. It then analyzes the suitability of mandamus, the collateral 
order doctrine, and certification under 28 U.S.C. § 1292(b) as devices to gain 
immediate review for cases that fall under each model. The Article con- 
cludes that under each model some form of immediate review is warranted, 
although the type of review depends on the model involved. 


NOTE 


CURBING INJURIOUS PAC SUPPORT THROUGH 2 U.S.C. § 441d 
By Mitchell L. Gaynor 
A political candidate’s campaign can be harmed if a political action commit- 
tee (PAC) over which the candidate has no control sponsors a negative ad- 
vertising campaign directed against her opponent. Such PAC support may 





backfire if the voters believe that the candidate is the source of the negative 
communication. In 1976 Congress enacted 2 U.S.C. § 441d in an apparent 
attempt to reduce the danger of such injurious PAC support. This statute 
imposed identification requirements on political statements concerning can- 
didates. This Note first examines the reasons for the rapid development of 
PACs in the last fifteen years. The Note then considers the legislative solu- 
tion to the problem of injurious PAC support embodied in 2 U.S.C. § 441d, 
focusing on its requirement that political communications include attribu- 
tion and authorization statements. The Note analyzes the first amendment 
issues that are implicated by the statute’s disclosure requirement and con- 
cludes that the law is constitutional. Finally, the Note evaluates the effec- 
tiveness of section 441d as a means of eliminating injurious PAC support 
and proposes some refinements in the statute. 
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THE LIMITS OF ADVOCACY: A PROPOSAL FOR THE TORT OF 
MALIcIous DEFENSE IN CIVIL LITIGATION 

By Jonathan K. Van Patten 

and Robert E. Willard 


Courts in most American jurisdictions have long imposed civil liability on 
plaintiffs who misuse court processes by asserting malicious or abusive 
claims. In contrast, no jurisdiction has explicitly recognized tort liability for 
corresponding actions by defendants. This disparity is anomalous in the 
light of defendants’ increasing tendency to deny claims they know are valid 
in order to harass plaintiffs, to delay litigation, or to force an unfair settle- 
ment. Plaintiffs effectively are left with no remedy if a defendant decides to 
use judicial processes for such collateral purposes. In addition, the resulting 
protracted litigation clogs already overburdened courts. This Article argues 
that current precedent and legal principles would permit courts to establish a 
tort of malicious defense. Arguments advanced against recognition of the 
tort have been based on faulty reasoning and analysis. The tort of malicious 
defense should thus be recognized by the courts. 


MERGER ACTIONS FOR DAMAGES 
By Herbert Hovenkamp 


Courts today permit private damages actions for illegal mergers under sec- 
tion 7 of the Clayton Act. An unrestricted private right to damages under 
section 7, however, creates the risk of deterring socially useful mergers. This 
Article analyzes the efficiency defense as a means of limiting private actions 
and concludes that this defense is impracticable because the efficiency and 
market power effects of a merger are virtually impossible to quantify. The 
Article then proposes a broadened and strengthened version of the “antitrust 
injury” doctrine formulated by the Supreme Court in Brunswick to restrict 
private actions: if the complaint alleges injury resulting from the post-merger 
firm’s increased efficiency, the case should be dismissed; if the complaint 
alleges injury resulting from a monopoly overcharge, the plaintiff should be 
allowed to proceed; finally, if the plaintiff alleges a secondary anticompeti- 
tive practice, the plaintiff should be required to proceed under the antitrust 
laws dealing with the challenged practice. 


COMMENTARIES 


CHIEF JUSTICE WARREN AND /984 
By Bernard Schwartz 


George Orwell’s /984 predicts a society dominated by a totalitarian govern- 
ment. Chief Justice Earl Warren was primarily responsible for a jurispru- 
dence that would not countenance the kind of society envisaged in /984. 





This Commentary traces the significant criminal procedure decisions of the 
Warren Court that helped to ensure that Orwell’s chilling prediction would 
remain only fiction. It first focuses on decisions that advanced fourth 
amendment privacy protections. It next examines the Warren Court’s con- 
cern for protecting the rights of the criminal defendant and for curbing ille- 
gal and oppressive police conduct. The Commentary then notes that as 
modern methods of electronic surveillance develop, the potential for govern- 
mental intrusion on individual privacy rights increases. It concludes with a 
warning: if society moves toward the Orwellian state, Supreme Court deci- 
sions alone will not be enough to safeguard the individual from the trend. 


IN THE SHADOW OF /984: NATIONAL IDENTIFICATION 


SYSTEMS, COMPUTER-MATCHING, AND PRIVACY IN THE UNITED 
STATES 


By John Shattuck 


The politics and technology represented in George Orwell’s /984 reduced to 
zero any expectation of privacy. This Commentary discusses several recent 
political and technological trends that appear to be driving toward the same 
result. For example, Congress has been considering a proposal to establish a 
computerized national identification system to restrict immigration into the 
United States. This Commentary argues that such a system could become a 
major instrument for tracking and controlling the private lives of millions of 
citizens. In another type of privacy invasion, computer-matching, the fed- 
eral government combines personal data from unrelated computer tapes to 
conduct government investigations. These examples demonstrate that the 
technological capability to collect, maintain, and cross-index information 
about private lives has outpaced the legal protection of privacy in the United 
States. This Commentary expresses the hope that the growing public interest 
in regulating these new technologies may exert political pressure to check 
this disturbing trend and protect the integrity of the individual. 


NOTE 


GROUNDWATER RIGHTS ON PUBLIC LAND IN CALIFORNIA 
By W. Douglas Kari 


Public land—land owned by the federal government, administered by the 
Bureau of Land Management, and still open to settlement, sale, or other 
disposition—constitutes a significant portion of California. Most of this land 
is in the California Desert where use of the land depends upon a supply of 
water. Groundwater is an important source of water in the desert. but the 
federal and state statutory and common law regulating groundwater use on 
public land in California are complex. This Note attempts to clarify those 
authorities, first discussing the federal government’s right to reserve water 
wells for certain purposes on public land. The Note then analyzes the effect 
of California water law on public land. It discusses federal regulation of 
structures built to extract groundwater and of diversion of water across pub- 
lic land. The Note concludes with practical guidelines for determining 
groundwater rights on public land. 
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